Bản dịch không chính thức từ tiếng Myanmar

REPUBLIC OF THE UNION OF MYANMAR

FOREIGN INVESTMENT LAW

Foreign investment law of the Republic of the Union of Myanmar

(Pyidaungsu Hluttaw Law No 21, 2012  )

Day 03, Month Thadingyut, Year 1373

Day 02, Month November, Year 2012

Pyidaungsu Hluttaw enacted this law.

Chapter (1)

Title and Definition

1. This law shall be called the Union of Myanmar Foreign Investment Law.

2. The following expressions contains in this Law shall have the meanings given hereunder:-

(a) The state means the Republic of the Union of Myanmar.

(b) Commission means the Myanmar Foreign Investment Commission constituted under      this Law.

(c) Government means the Government of the Republic of the Union of Myanmar;

(d) Citizen includes an associate citizen or a naturalized citizen. The said expression includes business organization which is organized only by citizen according to this law.

(e) Foreigner means a person who is not a citizen. The said expression includes business organization which is organized only by foreigner according to this law.

(f) Promoter means any citizen or any foreigner submitting an investment proposal to the Commission;

(g) Proposal means the prescribed application submitted by a promoter to the Commission for its approval of the intended investment, enclosing the draft contract, financial affairs and company related documents;

(h) Permit means the order in which the Commission’s approval of a proposal is                     expressed;

(i) Foreign Capital includes the following which are invested in an economic enterprise by any foreigner under a permit:-

(1)  
Foreign currency;

(2)  
Property actually required for the enterprise and which is not available within the State such as machinery, equipment, machinery components, spare parts and instruments;

(3)  
Rights which can be evaluated including intellectual properties such as license, trademarks, patent rights, copy rights and industrial designs:

(4)  
Technical know-how;

(5)  
Reinvestment out of benefits accrued to the enterprise from the above or out of the share of profits;

(j)  Investor means a person or an economic organization making on investment under a permit;

(k) Bank means any bank permitted to operate by the Government within the Republic of the Union of Myanmar.

(l) 
Investment means various kinds of ownership of properties controlled by the investor in the State under this Law. That expression includes the following relevant matters:

(1) 
Right to accept mortgages or take out mortgage on the rights relating to the movable property, immovable property and other properties;

(2) 
Shares, stocks, debentures and securities of a company;

(3) 
Financial rights or transactions carrying a monetary value in accordance with the contract;

(4) 
Intellectual property rights in accordance with the existing laws;

(5) 
Concession rights best owed under the law or contract including rights of exploration and production of natural resources.

(m) 
The person entitled to land lease or land use means the person who paid fee determined by the state to be made for the land lease to the state within the prescribed period.

Chapter (2)

Application Economic Activities

3. 
This law applies to economic activities prescribed by the Commission notification with the prior approval of the Union Government.

4. 
The following investment activities are determined as restricted or forbidden activities:
(a) 
Activities relating to the cultural traditions and customs of national races in the State;

(b) 
Activities that may affect the health of the people;

(c) 
Activities that may affect and damage the natural resources and environment;

(d) 
Activities by which toxic waste materials may be brought into the State; 

(e) 
Factories where toxic chemicals are produced or activities that use toxic chemicals in accordance with the international conventions;

(f) 
The goods production and service enterprises which are able to operate by the citizens prescribed by the Commission.

(g) 
Suppose to import enterprise and utilities, medicine, technology which are not confirmed to apply or under experiment by the foreign countries.
(h) 
The short term and perennial crops and agriculture which are able to undertake 
by the 
citizens.
(i) 
Livestock breeding which are able to operate by the citizens.

(j) 
Myanmar seashore fishing enterprises which are able to achieve by the citizens.
(k) 
Foreign Investment enterprises which are within 10 mile from the border line contacted with other foreign countries but not including as economic zone determined by the Union Government.
5. 
According to the section 4, the restricted or forbidden investment enterprise is allowed to the State and citizens especially for the benefit of the nations obtaining approval of the Union Government.
6. 
The Commission should summit to the Union Hluttaw (Parliament) bypass of the Union Government the Large foreign investment enterprises which are incredible effective to be occurred to the security statement, economical statement, environmental statement and social benefit of the State and citizens.

Chapter (3)

Purposes

7. 
The Foreign Investment law has envisaged exploitation of abundant resources of the country with a view to chartering to the needs of the nation in the first instance; exporting whatever surplus available; creation of new employment as the economic activities expend; developing human resources; developing overwhelming the country every each of the technological fields including international standardize transportation such as train, ship, airplane etc., developing the national electric and energy processing enterprises including modernized information technology, telecommunication networks, trans high ways, high grade highways, banks and financial enterprises being infrastructures and creating of investment enterprise and economic business as the international norms.

Chapter (4)

Basic Principles

8. 
Foreign investments shall be made in accordance with the following basic principles:-

(a) 
Promotion and expansion of exports;

(b) 
Production of import-substitution goods;

(c) 
Production of goods that require heavy investments;

(d) 
Acquisition of high technology and development of production activities by using high technology;

(e) 
Development of services;

(f) 
Supporting and assisting production and services involving investments;

(g) 
Opening up more employment opportunities;

(h) 
Development of works that save energy consumption;

(i) 
Regional development;

(j) 
Exploration and development of new energy sources and of renewable energy sources, such as bio-based new energy sources;

(k) 
Development of modern industries;

(l) 
Natural environment protection and maintenance;

(m) 
Enabling to exchange information and technology
(n) 
Not to violate the security of the people and the state sovereignty
(o) 
Developing the knowledge, technology knowhow of the citizens 
(p) 
Developing banks and banks relating enterprise as the international norms.
(q) 
Emerging the essential modernized service enterprise for the State and citizens
(r) 
To be sufficient the national energy and natural resources in the short and long term for the domestic consumption
Chapter (5)
Type of Investment

9. 
Foreign investment may be made in any of the following types;-

(a) 
The foreigner doing business with hundred percent foreign capitals in the economic enterprise obtained the permission of the Commission.

(b) Joint-Venture made between a foreigner and a citizen or government departments/organizations concerned;

(c) 
Carrying out the business under any system contained in the mutually agreed contract

10. 
(a) In forming under section 9:-

(1) 
The company shell is organized in accord with the existing laws.
(2) 
If a joint-venture is formed under section9 (b) the foreign capital can be fixed accordance with the mutual agreement of foreigner and citizen investor .

(3) 
In case of investing by the foreigner, the commission shall prescribe the amount of investment based on the nature of enterprise after obtaining the permit from the Union Government.
(4) 
If the foreigner do the joint venture with the citizen by the total foreign capital ratio accordance the statement by law could propose the restricted enterprise and 
forbidden enterprise.
(b) 
In forming as mentioned above under sub-section (a), other existing laws of the State shall be complied with in carrying out the business, liquidating prior to the expiry of the term of the contract, and liquidating on the termination of the business.

Chapter (6)

Forming of Commission

11. (a)
The Government shall:

(1) 
From the Myanmar Investment Commission, consisting of a suitable person as Chairman and suitable people from the Union Ministry, Government Department and organizations concerned as members;

(2) 
Appointing the Vice Chairman, Secretary and Joint Secretary from among the members in forming the Commission.

(b) 
The Members of the Commission who are non - State services have to enjoy the payment, allowance and bonus permitted by the national planning and economic development ministry.
Chapter (7)

Duties and Powers of the Commission

12. 
The duties of the Commission are as follows:-

(a) 
In the scrutinizing the investment proposals, the commission takes into consideration whether the proposals is in line basic principle with this law section (4) or not, whether there is financial credibility or not, whether there is economic justification or not, whether there is appropriateness of technology or not, whether there is environmental conservation and protection or not etc.

(b) 
The Commission shall take necessary and prompt action on complaints made by investors about their failure to fully receive the benefits entitled to under this law;

(c) 
In scrutinizing proposals, it was against with directive of existing other laws or not.

(d) 
Reporting activities from the Union Government to the Union Hluttaw once in six months. 

(e) 
It shall from time to recommend to the Government measures in order to facilitate, and promote domestic and foreign investments;

(f) 
It shall prescribe and amend the types of investment, as well as the amount and term of investment.

(g) 
If natural mineral resources or antiques not relating to the permitted enterprise and which are not included in the original agreement are found above or under the land which he is entitled to lease or use, the Commission does the management to undertake the measurement and to know immediately. 
(h) 
Scrutinizing whether the investor follows this law, rules notified according to this law, orders, instructions, the facts in the contract or not; if not, let to be abide and if not, to take an action according to the laws.

(i) 
Carrying out to sell the investment ratio prescribed according to the section (h) to the citizens

(j) 
Determining the investment enterprise needed not to exempt and relief tax.

(k) 
Carrying out the duty given by the Union Government from time to time.
13. 
The powers of the Commission are as follows:-

(a) 
Accepting any proposal that, in its opinion, will promote the interests of the State without prejudice to any existing law;

(b) 
Issuing a permit with the approval of the Government, if the proposal is accepted;

(c) 
Allowing an extension or amendment to the term of the permit or the agreement, if applied for by those concerned, in case it may be deemed appropriate;

(d) 
Requiring a promoter or investor to submit such evidence or information as is deemed necessary;

(e) 
Passing any order to suspend business operations, if sufficient evidence is found that terms and conditions contained in the proposal submitted by the investor to the Commission for its permit, contracts and documents enclosed there with or the permit are not complied with;

(f) 
Approving or refusing to approve the bank proposed by the promoter or investor to carry out financial transactions and prescribing the bank for the purpose of dealing with financial matters.

14. 
The Commission may form such committees and sub-committees as may be necessary.

15. 
The Commission shall occasionally present reports on its performance to the meetings of the Cabinet.

16. 
The progress and implementing statement of the business which is permitted by the Commission is reported to the Union Government a time in six month.

Chapter (8)

The duties and rights of the investor

17. 
The duties of the investor are as follows:-

(a) 
Abiding the existing Union of Myanmar Laws.
(b) 
The investor carries out the business after organized the Company according to the existing Myanmar Laws.
(c) 
To abide rules and regulation mentioned in the permit, order, instruction, notification, procedures by laws which are issued by this and directives in this law.

(d) 
Leasing or using the land is used according to the rules prescribed in the agreement and the regulation demarcating by the commission.

(e) 
Carrying out leasing mortgage the transferring share and business the land and building which is allowed to undertake by the permit only after getting the permission of the commission for the investment in term of activities.

(f) 
Shall not modify or alter, without permission, the topography or the contour of the land for which he obtained lease or land use;

(g) 
Shall report immediately to the Management Committee if natural mineral resources or antiques not relating to the permitted enterprise and which are not included in the original agreement are found above or under the land which he is entitled to lease or use. If the Management Committee permits, he may continue to operate on such land. If not, he shall shift to the substituted areas.

(h) 
The investment activities shall carried out not causing environmental pollution according with existing law.

(i) 
If it is foreign company, if the whole share is sold out to a foreigner or foreign company totally, registered, the transferring share in according with existing law, after prior the approval by the commission and already resubmitted it to the commission.

(j) 
If it is foreign company, when it sells its share to a foreigner or citizen for good, the transferring of the share is registered in conformity with the existing laws 
after priority re-obtaining the permit from the Commission.
(k) 
The investor shell proceed systematically transferring high skill technology concern with the enterprise carrying out at present to the relevant enterprise, department or organization as mentioned in the contract.
18. 
The rights of the investor are as follows:-

(a) 
Right to selling, changing or transferring other ways shall be done according to the existing laws by the agreement of the commission.
(b) 
If it is a foreign company, being sold out its whole share to a foreigner or 
foreign company for good.
(c) 
To obtaining the approval of the Commission, to extend the investment business or increase foreign capital;

(d) 
Submitting to the Commission for reviewing and modifying the rights in order to receive full benefits which are entitled under existing laws;

(e) 
Applying to the Commission for obtaining the benefits entitled to under the existing laws and for taking action in respect of grievances;

(f) 
Applying to the Commission for obtaining more benefits in respect of invention of new technology, upgrading in the quality of exports, enhancing capacity of product and reduction in natural environment pollution;

(g) 
Having the right to obtain periods of tax exceptions and reliefs longer than those permitted under section 12 prescribed by the Commission with the approval of the Government in respect of those who make foreign investments in the regions that are less developed with poor communication and infrastructure.

Chapter (9)

Contracts

19. 
The investor or promoter shell summit the proposal to the Commission according with the stipulations to get the permission if he wishes to do the investment.
20. 
The commission -

(a) 
Could receipt or refuse the proposal within 15 days after necessary scrutinizing it when the Commission is submitted the proposal according to the section 19.
(b) 
Shall issue the permission or refusing within 90 days to the person who submitted the proposal when the proposal is received.
21. 
The investor or promoter shell establish the investment enterprise after necessary contract is done  with the relevant Government department, Government organization or person, organization when he received the permission issued by the commission.
22. 
The Commission may, upon application by those concerned, allow the extension, relaxation or amendment of the term of a contract or agreement as may be appropriate.

Chapter (10)

Insurance

23. 
The investor shall take out the prescribed type of insurance from any one of the insurance enterprises permitted to operate in Myanmar.

Chapter (11)

Appointment of personnel and workers
24. 
The investor shall:-

(a) 
Appoint at least 25% citizens at the end of the first 2 years from the commencement of business, at least 50% at the end of the second 2 years and at least 75 % at the end of the third 2 years in the case of the business enterprises requiring technical expertise, when making appointments of skilled citizen workers, technicians and personnel;

(b) 
Arrange to provide training and training courses for citizens personnel in order to enhance their technical skills for the purpose of appointing them under section (a);

(c) 
Appoint only citizens in the case of the business enterprises that require no technical skills;

(d) 
Recruit personnel by his own arrangement with the Department of Labor or labor exchange agencies;

(e) 
Appoint skilled citizen workers, technicians and personnel by concluding employer-employee agreements to be signed by both parties in accordance with the existing labor laws and regulations.

(f) 
Shall arrange the privileges not to different the steps of the salary in the appointment of Myanmar citizen employee like foreign employee as sharing the ratio of the technician.
25. 
The foreigners, who are working at the business enterprises under the permit, shall apply to the Commission for the work permits and stay permits issued by Myanmar.

26. 
The investor shall:

(a) 
Conclude, in appointing personnel and workers, employment agreements in accordance with the prescriptions;

(b) 
Arrange to obtain the benefits contained in the existing labor laws and regulations, including the minimum wage/ salary, leave, holiday, rights and duties of the employer and employee per the employment agreement, overtime, grievance, compensation, social welfare, and other workers-related insurance;

(c) 
Resolve any dispute arising between the employer and worker, technician or personnel in accordance with the existing laws.

Chapter (12)

Exemptions and Reliefs

27. 
The Commission shall, for the purpose of promoting foreign investments within the state, grant the investor exemption or relief from taxes mentioned in sub-section (a) out of the following exemptions or reliefs form taxes. In addition the commission may grant any or more than one or all of the remaining exemption or reliefs from taxes:

(a) 
In respect of any enterprise for the production of goods or services, exemption from income tax for a period extending to 5 consecutive years, inclusive of the year of commencement of production of goods or services; in case where it is beneficial for the State, exemption or relief form income tax for a further reasonable period depending upon the success of the enterprise in which investment is made;

(b) 
Exemption or relief from income tax on profits of the business if they are maintained in a reserve fund and re-invested there in within 1 year after the reserve is made;

(c) 
Right to accelerate depreciation in respect of machinery, equipment, building or other capital assets used in the business, at the rate fixed by the Commission to the extent of the original value for the purpose of income-tax assessment;

(d)
If the goods produced by any enterprise are exported, relief from income-tax up to 50 percent on the profits accrued from the said export;

(e) 
Right to pay income-tax on the income of the above mentioned foreigners at the rates applicable to the citizens residing within the country;

(f) 
Right to deduct from the assessable income, such expenses incurred in respect of research and development relating to the enterprise which are actually required and are carried out within the State;

(g) 
Right to carry forward and set off up to 3 consecutive years from the year the loss is sustained in respect of such loss sustained within 2 years immediately following the enjoyment of exemption in sub section (a) for each  individual enterprise;

(h) 
Exemption or relief form customs duty or other internal taxes or both on machinery, equipment, instruments, machinery components, spare parts and materials used in the business, which are imported as they are actually required for use during the period of construction;

(i) 
Exemption or relief from customs duty or other internal taxes or both on such raw materials imported for the first 3 years commercial production following the completion of construction.

(j) 
The exemption or relief for the tax or other domestic on the machinery, equipments spare parts and fools which are really need to use at the expended business permitted during of investment after this account of capital under permit of the Commission.

(k) 
The commercial tax exemption or reliefs in the products to export to the out land.

Chapter (13)

Guarantees

28. 
The Government guarantees that an economic enterprise formed under a permit shall be not be nationalized during the term of the contract or during an extended term, if so extended, expect when action will be taken in the interests of the public by payment of compensation in terms of value calculated at the prevailing market rates.

29. 
The Union Government grants any investment enterprise carrying out by the permission of the Commission not to terminate without any sufficient reason before the term of permission is end.
30.
On the expiry of the term of the contract, the Government guarantees an investor of foreign capital, the rights he is entitled to, in the foreign currency in which such investment was made.

Chapter (14)

The right to use land

31. 
The Commission may permit the investor to lease the land or to use land for the term actually required based on the category of business, industrial business or agricultural, livestock breeding business and investment volume up to initial 50 years.

32. 
The Commission may permit to the investor who is desirous to continue to carry out after the expiry of the term permitted to the investor under section 26, to extend one consecutive term of 10 years based on investment volume and category of business and another 10 years after the expiry of such first term.

33. 
The Commission may, for the purpose of promoting foreign investments within the State, allow investment to be made for any type of business on the land legally registered in the name of the person, who is entitled to lease land, or the person who is entitled to use or lease land, in accordance with the existing laws with the prior approval of the Government.

34. 
The Commission may from time to time prescribe the land lease rates in respect of lands owned by the Government Departments and Government organizations with the prior approval of the Government.

35. 
The investor has the right to carry on agriculture business to produce crops on the agriculture lands that the citizens are entitled to work only by concluding a joint venture agreement with the citizen investor under the agriculture contract farming system, according to crop seasons by way of cooperation for mutual benefit.

36. 
With a view of promoting economic development through the country, the Commission may, with the prior approval of the Government, allow those, who invest in the regions that are less developed with difficult means of communication and poor infrastructure, a period of land lease or of land use longer than that permitted under this law.

Chapter (15)

Foreign Capital
37. 
The Commission shall register the foreign capital in the same of the investor according to the types of the foreign currency that is acceptable by the bank. In so registering, the type of foreign capital shall be mentioned.

38. 
In the event of termination of business, the person who has brought in foreign capital may withdraw the foreign capital, which he is entitled to withdraw as prescribed by the Commission within the time stipulated.

Chapter (16)

Right to Transfer Foreign Currency

39. 
The investor shall be transferable the following to abroad in the relevant foreign currency through the banks permitted to do foreign banking business in the State, at the prevailing official rate of exchange:-

(a) 
Foreign currency entitled to by the person who has brought in foreign capital;

(b) 
Foreign currency permitted for withdrawal by the Commission to the person who has brought in foreign capital;

(c) 
Net profits after deducting from the annual profits received by the person who has brought in foreign capital, all taxes and the prescribed funds;

(d) 
Legitimate balance, after causing payment to be made in respect of taxes and after deducting in the manner prescribed, living expenses incurred for himself and his family, out of the salary and lawful income obtained by the foreign personnel during performance of service in the State.

Chapter (17)

Matter Relating to Foreign Currency

40. 
The investor-

(a) 
Shall be transferred abroad the relevant foreign currency through the banks permitted to do foreign banking business in the State, at the prevailing official rate of exchange.

(b) 
The bank permitted to do foreign banking business in the State formed, a foreign currency account in the type of foreign currency accepted by the bank and a kyat account and carry out all financial transactions relating to the business enterprise.

41. 
Foreigners serving in an economic organization formed under a permit shall open a foreign currency account and a kyat account in the banks permitted to do the foreign banks business in the State.

Chapter (18)

Administrative Punishments

42.  
The Commission may mete out an administrative punishment or punishments to the investor for violating the procedures, notifications, orders, instructions, or any conditions of the permit issued under this law as follows:-

(a) 
Warning;

(b) 
Withdrawal of the permit;

(c) 
Temporary suspension of tax exemptions and reliefs;

(d) 
Listing of blacklist companies to which no permit whatever will be issued in the future.

Chapter (19)

Settlement of Disputes

43.  
Solving of disputing, if there is any disputing of appearing according to the investment.

(a) 
The between of disputer shall be solved with well wishes.

(b) 
Can’t solved the problem according to the section (a)

(i) 
If there is not the way to solve with the stipulations, the investor should abide according to the state existing law.

(ii) 
If there is the way to solve the disputing determined in the relevant contract, the foreign investment enterprise has to comply according to the way to solve.

Chapter (20)

General Provisions

44. 
The Commission shell scrutinize and  permit to the investor who proposed carrying out  Joint venture with the State or a citizen  to  invest  in the huge capital for the mass production enterprise such as crude oil, natural gas and mining the ways of the distributing the benefit base on the production or the ways of distributing on the benefit by ratio  between the investor and the Union Government or  the Government department or the Government organization authorized by the Union Government in accordance with the law for the investor's capital is fully expend in the examination of probability, discovering, measuring, excavating, carrying out to the phase to be produced economically by the purpose of having  produced to meet the energy requirement for the State and citizens and exporting whatever surplus available.      

If that investment enterprise could be capable to produced economically, shell gets the right to distribute the benefits between the investor and the Union Government and the Government department or the Government organization, citizens authorized by the Union Government to cover the benefits.

45. 
There must be recognized as the investor by this law who is investing with foreign capital according to the foreign investment of the Republic of the Union of Myanmar (The State Law and Order Restoration Council Law No. 10/1988).
46. 
If sufficient evidence is found of intentionally falsifying the statics prepared and submitted with statics, documents, finance, the documents concerning with employee appointment, to the commission, the relevant Government department and Government organization, the investor must have legal action taken against him under criminal proceedings.

47. 
In any existing law, the matters relating to any provision of this law shall be carried out any in accord with this law.

48. 
The Commission shall hold meetings in the manner prescribed.

49. 
The decisions of the Commission made under the powers conferred by this law shall be final and conclusive.

50. 
No suit, prosecution or other proceeding shall lie against any member of the Commission or committee or body or any public servant for any act done in good faith under this law.

51. 
Ministry of National Planning and Economic Development or any other associations to perform the provision of the constitution of Commission in this law.

(a) 
Take responsibility in implementing of office work.

(b) 
Bear the expense.

52. 
The investors who carry out with Commission permit according to revoke the foreign investment of the Republic of the Union of Myanmar (The Stat Law and Order Restoration Council Law No. 10/1988) by this law can still have work permit and benefits in according with the regulation in permit and relevant agreement until expiry date.
53. 
The Commission shell summit to the nearest Union Hluttaw assembly as an important case in permitting accordance to the section 3 and 5 if the foreign investment enterprise harms the benefit of the State and citizens.
54. 
If a provision in this law is against the international documents accepted by the Union of Myanmar, foreign investment enterprise shell comply the provision in the international documents and facts in the agreements.
55. 
Before while the necessary rules and procedures are made provisions after this law has enacted, if it is not against this law, shall comply continuous according to the rules and procedures of the Union of Myanmar foreign investment law. (The State Law and Order Restoration Council Law No. 10/1988) 

56. 
In implementing the provisions contained in this law.

(a) 
The National Planning and Economic Development of Ministry may issue, since the date of after confirm this law  within 90 days, the necessary of laws, rules and regulations by the approval of Union Government coordinating with the Commission.

(b) 
The Commission may issue the necessary procedures, notifications, orders and directives.

Law No. 10/ 1988) is withdrawn by this law.

--------------------------------------------

I sign and cancel the state  Na Wa Ta Act 10/1988 in accordance with the Constitution of the Republic of the Union of Myanmar.

                                                                                      By 

                                                                             U Thein Sein

                                                                      President of the State

                                                         Republic of the Union of Myanmar

From the President Office of the Republic of the Union of Myanmar 
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